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Example

Background:

ABC Buyer Ltd (“ABC”) = The Buyer/Purchaser

Supplier Services Ltd (“SS”) = The Supplier

ABC needs IT support and maintenance on its IT system for 1 year

SS can offer these services for 1 year at a cost of £500k plus VAT

ABC sends SS a Purchase Order and a copy of its General T&C’s

SS commences work on 14.03.19



THE PO

Mr ABC



ABC’s T&C’s











Is there a binding contract?

• Is there a binding contract? What are they key ingredients?

• Offer

• Acceptance
• Consideration
• Intention
• Authority



Key contractual ingredients 

MR ABC



Acceptance?

• Actual acceptance – such as an email along the lines of:

13.03.19
“Dear Jenny

Thanks for sending your PO & Terms and Conditions. I confirm that 
we accept. I’ve attached the signed order

We will start providing the services on 14.03.19

Kind regards

Charlotte”



Acceptance?

• Implied acceptance
• Actual vs Implied – Protect yourself if you can and obtain actual 

acceptance
• Include a protective clause within your T&C’s:

Clause 2.4 of the T&C’s

“This Purchase Order shall be deemed to be accepted on the earlier 
of (i) by a written confirmation or acceptance issued and executed 
by the Seller’s authorised representative; ii) on the Commencement 
Date or (iii) by the Seller providing the Goods and/or Services”. 



Do any other terms form part of the contract?

Do the T&C’s form part of the contract?

Does the invoice form part of the contract?



Do any other terms form part of the contract?

• What about correspondence sent between the parties prior to 
the PO being sent? Consider the below email chain:

20.02.19
Dear Jenny

We would love to work with ABC Buyer!

We can provide a year’s worth of support in the sum of £500,000 plus VAT. Our payment terms are strictly 14 days. Can you send a purchase 
order?

Kind regards

Charlotte

For and on behalf of Seller Services LTD

12.03.19
Dear Charlotte

Thanks for your email.

Please see attached PO along with our purchase order. I’d be grateful if you could sign and return at your earliest convenience.

Many thanks

Jenny

On behalf of ABC Buyer



Do any other terms form part of the contract?

• PO says:

T&C’s say:
“These Conditions shall apply to this Purchase Order to the exclusion of 
any additional or different terms and conditions stated by Seller in any 
quotation, confirmation of order, specification or other document.” 

Would be better if there was an entire agreement clause: “The parties 
agree that the Contract, and any documents entered into pursuant to it, 
constitutes the entire agreement between them and supersedes all 
previous agreements, understandings and arrangements between them, 
whether in writing or oral in respect of its subject matter.

Or label your pre-contractual emails – “SUBJECT TO CONTRACT”



Conflicting Terms

• What happens when there are conflicting terms within your 
contract? 

• Consider Jenny’s email below:

“Hi Jenny

We sent our invoice to you 30 days ago and payment has not 
yet been received as per the terms included within your PO –
please can you remit payment asap?

Charlotte”



Conflicting Terms

• ABC’s PO says “Credit Terms 30 days” in respect of payment

• ABC’s T&C’s say “payment shall be made to the Seller after 
receipt of the Seller’s invoice and all Goods and/or Services 
including all documentation as requested on the Purchase 
Order, on terms of end of month plus sixty (60) days” 

• Which payment terms prevail?

• Could potentially be a big impact if you get this wrong –
check that your PO says what you want it to say!



Conflicting Terms

• Also a risk where conflicting terms, that T&C’s could be 
deemed null and void

• Save your T&C’s by including a severance clause such as:

• “If any provision or part-provision of this agreement is or 
becomes invalid, illegal or unenforceable, it shall be deemed 
modified to the minimum extent necessary to make it valid, 
legal and enforceable. If such modification is not possible, the 
relevant provision or part-provision shall be deemed deleted. 
Any modification to or deletion of a provision or part-provision 
under this clause shall not affect the validity and 
enforceability of the rest of this agreement.”



Variation of terms post contract

13.04.19

Dear Charlotte

Thanks for your email. We are manic here at the moment, drowning is the adjective which comes to mind!

No problem .

Many thanks

Jenny

On behalf of ABC Buyer LTD

12.04.19

Dear Jenny

How are you? Hope everything is good?

I attach our invoice for your consideration.

You will note our payment terms are 30 days upon receipt of invoice. 

Look forward to receiving payment by then.

Kind regards

Charlotte

On behalf of Supplier Services



Variation of terms post contract

• PO expressly states:

• Whilst ABC have agreed to SS’s varied terms re payment in email, ABC 
could try & rely on their PO and say they didn’t “sign in writing” the variation 
& therefore not binding

• Difficulty with this is that T&C’s define “in writing” as: “includes faxes and 
any non-transitory form of visible reproduction of words (and email) but not 
text messaging via a mobile phone” 

• Jenny’s signature in writing is likely to be an agreement of the variation
• T&C’s also deal with variation & allow variation in writing 
• ADVICE:  Include a provision within PO which expressly requires your 

written physical signature and express agreement for any amendment



Termination

• What happens if ABC want to terminate but there has been 
no breach?

• Consider the below email:

Dear Charlotte

It seems that we are having some cash flow problems our end and regrettably we need to 
cancel your services with immediate effect.

Apologies for any inconvenience this causes.

Hopefully we can work together again in the future?

Best wishes

Jenny

On behalf of ABC Buyer LTD



Termination

• What does the contract say re termination?
• Clause 13.1 allows for termination stating:

“The Buyer may terminate this Purchase Order in whole or in 
part at any time upon the Buyer’s written notice to the Seller (i) 
for any reason at the Buyer’s convenience”

• If you are typically the Buyer/Purchaser, make sure this 
clause is included!

• What about if you are the Seller? Try & negotiate to remove 
this term, or as a minimum make sure you are protected re 
payment e.g “upon termination of the Purchase Order by the 
Buyer, the Seller shall be entitled to payment for all 
services/provided to date in full”



Termination

• What if the contract says nothing about termination?

• Consider whether there has been a breach of contract

• In cases of no breach:
• Contract to last for indefinite period – contract can be 

terminated but only if “reasonable notice” given
• Fixed Term Contract – cannot terminate (would be a 

breach by you if you sought to terminate)



Remember…

• Timing is everything!! Acceptance = final
• Do not expressly accept a PO/T&C’s or commence 

providing the services/goods until and unless you are happy 
to be bound by those terms. If you accept, the terms are 
binding & very difficult to change.

• Seek to incorporate your own terms or amend the other 
party’s terms prior to acceptance

• Variation is possible post acceptance, but not always
• Be careful of pre-contractual negotiation as this may form 

part of the contract – protect yourself with an entire-
agreement clause or “subject to contract”

• Termination – please include a clause!
• If you take one step, make sure your PO says what you 

want it to say as this will prevail over your T&C’s if any 
conflicting terms


